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I. Introduction 

 Petitioner John Calvin Buckley, IV is a Kentucky prisoner petitioning this court for 

habeas corpus relief in accordance with 28 U.S.C. §2254.  Petitioner seeks relief on the grounds 

that his Fifth, Sixth and Fourteenth Amendments rights were violated.  In response to this court’s 

order to show cause, the Respondent filed a Return of Writ.  Petitioner submits the following 

reply. 

II. Statement of the Case and Facts. 

 Petitioner, Mr. Buckley, agrees with the Statement of Facts and Procedural History set-

forth in the Respondent’s Return of Writ adding the following facts and procedures set-forth in 

Mr. Buckley’s Brief of Appellant filed in the Kentucky Supreme Court1: 

John Calvin Buckley, IV, joined the military in November, 1999.  He became an 
Army Ranger and served as a member of the Third Ranger Battalion, 75th Ranger 

 
1 Doc #20-3, ID #356, pp. 136-145 
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Regiment.  He remained active until 2006, having served for nearly seven years.  
He completed multiple deployments to Afghanistan and Iraq, and he was the only 
Colorado resident in the state’s history to parachute into both places.  He was 
decorated with a Purple Heart and a Bronze Star for his service.  VR No. 4: 
7/12/12; 9:38:45-9:39:35.  
 
Mr. Buckley moved from Colorado to Lexington specifically for the Veterans 
Affairs’ Hospital.  He had been shot in the shoulder and developed a bone 
infection from the remaining bullet fragments.  A family friend who worked for 
the VA Hospital in Lexington could operate on him much faster than the VA 
Hospital in Colorado.  The quicker the infected bone could be removed and the 
prosthetic inserted would enable Mr. Buckley to keep more range of motion of his 
shoulder.  VR No. 4: 7/12/12; 9:39:35-9:40:45.  
 
Mr. Buckley decided to make Lexington his home.  His daughters were born 
there, and fatherhood became a blessing that he never knew he wanted.  VR No. 
4: 7/12/12; 9:40:45.  His disability benefits did not begin right away, so he 
worked several odd jobs before he went back to Iraq as a contractor.  He served as 
a bodyguard and traveled wherever his security detail went including both the 
Green Zone and Red Zone.  VR No. 4: 7/12/12; 9:41:40-9:43:27.  
 
Mr. Buckley met JR at a party in October 2008.  VR No. 4: 7/12/12; 9:43:38.  He 
leaned on JR during the problems he had with his oldest daughter’s mother.  Mr. 
Buckley had a difficult time coming home from overseas and transitioning from 
Army Ranger to; civilian.  Going from being part of an elite unit to a wounded, 
crippled person was difficult, and he went into a fog common among veterans.  
When he woke up from it, he had a couple of kids.  Thankfully, his daughters 
opened up something inside of him he never knew existed.  Unfortunately, he did 
not have healthy relationships with their mothers.  VR No. 4: 7/12/12; 9:51:00-
9:53:00.   
 
JR provided to be Mr. Buckley’s segue to normalcy.  Their relationship was 
drama free.  Because he was engaged in significant professional opportunities, 
they would sometimes go weeks without talking to each other.  She always 
understood, though.  The mothers of his daughters fought with him a lot, so he 
started to see JR more.  This changed the dynamic of their relationship.  He 
opened up a little more to; her, but he still did not make himself completely 
available.  He started to care about her more than the casual relationship that they 
had in the past.  This made learning the news that JR had slept with another man 
more difficult for Mr. Buckley to handle emotionally.  VR No. 4: 7/12/12; 
9:53:00-9:55:05.  
 
Mr. Buckley learned this distressing news on Memorial Day weekend of 2010.  
On Friday, May 28, he went to see a friend’s band perform.  His friend had on 
overalls and told the crowd he was really hot and felt disgusting.  Then the friend 
pointed at Mr. Buckley and told the crowd that he was not as disgusting as him.  
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Mr. Buckley’s friend asked how long he had gone without taking a shower, and 
Mr. Buckley said five and a half months.  The crowd started laughing and making 
comments like “that’s gross”.  Mr. Buckley’ friend then told the crowd not to 
laugh because the reason he did not shower that long was because Mr. Buckley 
had been fighting for their freedom overseas, and the friend encourage the crowd 
that Memorial Day weekend if they loved America they should buy Mr. Buckley 
a drink.  The next thing he knew, Mr. Buckley had a bunch of drinks in front of 
him – a marine was patting him on the back, and a soldier in the Army was asking 
to drink a shot with him.  Out of courtesy, Mr. Buckley started drinking, even 
though he had not drunk in over a year.  Mr. Buckley admitted he had too much to 
drink that night.  VR No. 4: 7/12/12; 9:48:00-9:49:50.  
 
Mr. Buckley found out that night that JR had slept with his friend Ben Ray.  VR 
No. 4: 7/12/12; 9:57:00.  Ben said that he was at a bar with Mr. Buckley when JR 
walked in.  Ben told Mr. Buckley that he was sleeping with her, and Mr. Buckley 
said that was not their arrangement and she should have told him that she was 
sleeping with Ben.  VR No. 4: 7/12/12; 11:38:20.  Mr. Buckley testified that the 
amount of alcohol he drank that night and learning that JR had cheated on him 
fueled his reaction that evening and the next day.  VR No. 4: 7/12/12; 9:50:00.  
 
Mr. Buckley and JR exchanged numerous text messages after he learned she had 
slept with Ben.  He said some nasty things in these texts, and she threatened to 
commit suicide in those texts.  Mr. Buckley recalled around 18 missed calls from 
her.  VR No. 4: 7/12/12; 10:32:50.  Mr. Buckley did not expect to speak with JR 
again after learning this news, but she kept calling and texting him.  She called so 
much that she shut down his voicemail with messages asking him to call her.  VR 
No. 4: 7/12/12; 10:34:00.  This prompted Mr. Buckley to return her call the next 
morning, Saturday, May 29, at 10:13 A.M.  VR No. 4: 7/12/12; 10:35:35; 
10:38:30.  They talked for a few minutes, during which he told her not to call 
again and that she needed to get on with her life and that he did not want anything 
else to do with her.  VR No. 4: 7/12/12; 10:38:38.  JR insisted on coming over to 
talk face to face, so he ate a bowl of cereal while he waited for her on the front 
porch.  VR No. 4: 7/12/12; 10:39:37.  
 
She arrived and walked up on the porch.  He did not want her to come into the 
house, and he was doing his best to not engage with her.  JR asked him why he 
was doing this and started crying.  VR No. 4: 7/12/12; 10:40:20.  JR asked to go 
inside because she did not want to cry in front of Mr. Buckley’s neighbors.  They 
argued about it.  He admitted he was probably sort of a jerk, but they went inside 
his house to the foyer.  VR No. 4: 7/12/12; 10:42:00.  They had a long 
conversation that lasted about 20 minutes.  JR asked him why he did not love her.  
Mr. Buckley replied because she slept with his friend and lied about it.  VR No. 4: 
7/12/12; 10:43:05.  
 
As they continued talking, she did not want to leave even though he asked her.  
Finally, the topic of sex came up. Mr. Buckley said she looked cute, wearing a 
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tank top and little shorts.  He could tell she was not wearing underwear by the 
holes in her jeans.  She said she didn’t want to leave, and he told her he was 
horny.  JR grabbed his hand and led him into the bedroom.  She automatically got 
down on her knees because their sex always started that way.  Mr. Buckley took 
off his pants and got out the video camera.  VR No. 4: 7/12/12; 10:44:00-
10:46:20.  
 
Mr. Buckley was not proud of the content of the videotape.  He acknowledged the 
poor nature of his conduct, and said he will never treat a woman like that again.  
She consented, though.  If he had any indication that she did not want to have sex, 
he would have stopped.  VR No. 4: 7/12/12; 10:48:00.  He never threatened her.  
VR No. 4: 7/12/12; 10:46:20.  He never prevented her from leaving.  VR No. 4: 
7/12/12; 10:46:36.  
 
The video lasted about five minutes and was played for the jury.  Mr. Buckley 
testified that they continued having sex after the video stopped.  They engaged in 
a total of four positions that morning.  When they finished, she went to the 
bathroom and then came back and they laid down on his bed to talk.  VR No. 4: 
7/12/12; 10:52:00.  He explained to her that he felt like she was looking for a 
different kind of relationship.  VR No. 4: 7/12/12; 10:54:00-10:56:50.  During this 
nearly hour long conversation, he asked to look through her phone and she let 
him. She left after that.  VR No. 4: 7/12/12; 10:56:50.  
 
Mr. Buckley testified he did not use forcible compulsion to have sex with her.  
VR No. 4: 7/12/12; 10:57:34.  Nor did Mr. Buckley use forcible compulsion to 
have oral or anal sex with her.  VR No. 4: 7/12/12; 10:57:42.  
 
The prosecution offered a different interpretation of the interaction between JR 
and Mr. Buckley that Friday night and Saturday morning.  JR said she was out 
with her brother celebrating his recent promotion when she got a text message 
from Mr. Buckley that said, “You fucking bitch.  You cheated on me, huh.  The 
shit just hit the fan.  Chicago Ben.  Didn’t know we were friends”.  She texted 
back that she did not cheat on him because they were broken up at that time.  VR 
No. 2: 7/10/12; 3:03:17-3:04:27.  
 
The two exchanged many more text messages that evening.  She understood some 
of them to mean that he was going to post pictures of her on the internet.  VR No. 
2: 7/10/12; 3:08:30.  Some of her texts indicated she wanted to talk with him.  VR 
No. 2: 7/10/12; 3:08:00. She expressed a degree of jealousy regarding AM, the 
mother of one of Mr. Buckley’s daughters.  VR No. 2: 7/10/12; 3:09:30-3:11:15.  
In several of the texts, which she deleted the morning after, she threatened to 
commit suicide in what she said was an attempt to keep him from posting stuff 
online.  VR No. 2: 7/10/12; 3:14:00-3:15:87.  
 
JR called Mr. Buckley quite a few times that night to talk about their argument.  
VR No. 2: 7/10/12; 3:12:25.  He did not answer that night but called her the next 
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morning.  VR No. 2: 7/10/12; 3:12:50.  She said she wok up that morning and got 
dressed quickly to go buy cigarettes, wearing a tank top, bra, and shorts but no 
underwear.  VR No. 2: 7/10/12; 3:13:00.  She testified that he told her to come 
over if she did not want the pictures put online.  She went over to talk to hm, and 
she did not feel at risk of harm then.  VR No. 2: 7/10/12; 3:16:10.  
 
JR testified that when she arrived, Mr. Buckley asked her what she wanted to talk 
about.  She asked to talk about it inside, so they went inside.  She followed him 
into the bedroom.  VR No. 2: 7/10/12; 3:18:00.  He picked up the camera, and JR 
said he told her to get on her knees.  VR No. 2: 7/10/12; 3:18:35.  She said he was 
angry and she was scared of what he might do if she did not do what he said.  VR 
No. 2: 7/10/12; 3:19:05.  JR testified that she did not consent to the oral sex, 
vaginal sex, or anal sex on the video.  VR No. 2: 7/10/12; 3:48:34.  She went to 
the bathroom after it was over.  Then JR said that he made her sit on the bed while 
he insulted her and went through her phone.  After that, he let her leave.  VR No. 
2: 7/10/12; 3:26:06-3:29:08.  
 
JR went home and called 911.  VR No. 2: 7/10/12; 3:41:36.  The recording was 
played for the jury.  VR No. 2: 7/10/12; 3:41:45-3:44:38. Jeffrey Davis, a sergeant 
with the Lexington police Department, responded to the call at 12:45 p.m., called 
for a detective, and arranged for her transport to the hospital.  VR No. 2: 7/10/12; 
5:23:30; 5:26:24; 5:27:10.  The prosecution called Susan Noel, a SANE nurse, to 
testify about JR’s examination, which took place about 5:00 p.m. that Saturday.  
VR No. 2: 7/10/12: 4:52:05; 4:56:44-4:59:15.  
 
For an unknown reason, the prosecutor called Roger Holland, a lieutenant with 
the Lexington Police Department.  Lt. Holland was in charge of the Emergency 
Response Unit (ERU), which is Lexington’s SWAT team.  They served the search 
warrant early Sunday morning, and the prosecutor played this video for the jury.  
VR No. 3: 7/11/12; 2:29:58-2:40:02.  His entire direct testimony lasted 36 
minutes.  VR No. 3: 7/11/12; 2:06:10-2:42:45.  None of his testimony, or the 
video, tended to make it more likely that Mr. Buckley committed the charged 
offenses.  
 
Likewise, Pike Spraggins, another Lexington Police Officer who was also a 
member of the ERU, was called to testify about the guns taken from Mr. 
Buckley’s home during the ERU search.  The prosecution introduced substantial 
amounts of various ammunition, a 9 mm semiautomatic handgun, an AR 15 
semiautomatic rifle, a Remington 970 pump shotgun, and an antique Springfield 
type rifle.  VR No. 3: 7/11/12; 2:48:47; 2:52:35; 2:54:00; 2:55:33; 2:57:18.  All 
these weapons were lawfully owned.  VR No. 3: 7/11/12; 2:59:00.  None of these 
weapons were used in any way during the incident at issue.  
 
Two other witnesses testified for the prosecution.  Aundria Burkhart, the detective 
in charge of the case testified about her role in the investigation.  VR No. 3: 
7/11/12; 3:04:00-3:55:15.  Scott Dawson, a forensic examiner with the Lexington 
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Police Department, explained how they collected the digital evidence, including 
text messages from the phones, pictures and video.  VR No. 3: 7/11/12; 9:08:28; 
9:14:20; 9:19:45.  The video from that Saturday morning was played for the jury.  
VR No. 3: 7/11/12; 9:22:25-9:28:30.  
 
On July 26, 2010, the Grand Jury charged Mr. Buckley with these offenses:  first 
degree rape, two counts of first-degree sodomy, fourth degree assault, and second 
degree unlawful imprisonment.  TR 1, 43-44.  A jury trial was held on July 10-12, 
2012.  After closing argument and before the jury returned a verdict, Mr. Buckley 
left the proceedings and cut off his bracelet monitor.  The jury found Mr. Buckley 
guilty of each offense and recommended 10 years for each felony with the two 
sodomy counts to be served concurrently with each other but consecutive to the 
rape count for a total sentence of 20 years.  VR No. 4: 7:12/12; 4:34:05; 6:10:25.  
Mr. Buckley was subsequently charged with first degree bail jumping and 
tampering with a prisoner monitoring device.  TR 3, 335-336.  At final 
sentencing, Mr. Buckley pled guilty to the two additional charges in exchange for 
recommended sentences of three years and one year respectively.  The judge 
ordered all felony charges to be run consecutively for 34 years.  TR 3, 426-429.  
Mr. Buckley now appeals a Matter of Right to this Court.  
 

III. Standard of Review Pursuant to 28 U.S.C. §2254 

 The Antiterrorism and Effective Death Penalty Act (“AEDPA”) provides the standard for 

the federal courts’ review of Petitioner’s claims for relief under 28 U.S.C. §2254(d) provides, in 

relevant part: 

(d) An application for a writ of habeas corpus on behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted with respect to any 
claim that was adjudicated on the merits in state court proceedings unless the 
adjudication of the claim: 
(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established federal law, as determined by the Supreme 
Court of the United States; or, 
 
(2) resulted in a decision that was based on an unreasonable determination of the 
facts in light of the evidence presented in the State court proceeding. 

 
 “Clearly established Federal law” has been defined as “the holdings, as opposed to the 

dicta, of [the Supreme] Court’s decisions as of the time of the relevant state-court decision.” 

Williams v. Taylor, 529 U.S. 362, 412 (2000). The Sixth Circuit has recognized that “[t]hat body 

of precedent includes ‘not only bright-line rules but also the legal principles and standards 
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flowing from precedent.’” Hereford v. Warren, 536 F.3d 523, 528 (6th Cir. 2008) (citing Taylor 

v. Withrow, 288 F.3d 846, 852 (6th Cir. 2002)). 

 The jurisprudence of appellate courts is not entirely irrelevant, however, as a federal 

court “may look to lower courts of appeals’ decisions, not as binding precedent, but rather to 

inform the analysis of Supreme Court holdings to determine whether a legal precedent had been 

clearly established.” Hereford, 536 F.3d at 528 (citing Hill v. Hofbauer, 337 F.3d 706, 716 (6th 

Cir. 2003)). 

 The United States Supreme Court has explained that “[a] state-court decision will 

certainly be contrary to our clearly established precedent if the state court applies a rule that 

contradicts the governing law set forth in our cases.”  Williams, 529 U.S. at 405.  It also 

explained that a decision will be considered “contrary to” clearly established federal law “if the 

state court confronts a set of facts that are materially indistinguishable from a decision of this 

Court and nevertheless arrives at a result different from our precedent.” Id. at 406. 

 Under the “unreasonable application” prong, a federal court can grant habeas relief if a 

state court decision on the merits “correctly identifies the governing legal rule but applies it 

unreasonably to the facts of a particular prisoner’s case.” Id. at 407-08.  The “unreasonableness” 

of a decision is analyzed objectively, and the standard is not met if the decision is merely 

erroneous or incorrect. See id. at 409-11.  To find a decision unreasonable, a federal court is not 

required to find that “all reasonable jurists” would have reached a different conclusion than the 

state court. Id. at 410. 

 Even constitutional principles “stated in general terms” can be applied unreasonably by 

state courts. Panetti v. Quarterman, 551 U.S. 930, 953 (2007).  AEDPA does not “require state 

and federal courts to wait for some nearly identical factual pattern before a legal rule must be 
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applied.” Carey v. Musladin, 549 U.S. 70, 81 (2006) (Kennedy, J., concurring in judgment).  A 

federal court can find that a state court unreasonably applied a principle to a set of facts, even if 

the facts are different from the precedent announcing the principle. Lockyer v. Andrade, 538 U.S. 

63, 76 (2003). 

 Apart from the provisions in §2254(d)(1), a federal court can also grant relief if the state 

proceedings “resulted in a decision that was based on an unreasonable determination of the facts 

in light of the evidence presented in the State court proceeding.” 28 U.S.C. §2254(d)(2).  Thus a 

federal court can grant habeas relief under §2254(d)(2) if, for example, the state court 

unreasonably failed to make a factual determination that should have been made to reach its 

decision. See Taylor v. Maddox, 366 F.3d 992, 999-1000 (9th Cir. 2004). 

 Likewise, the state court’s decision is an unreasonable determination of the facts if the 

state court made an evidentiary finding without holding a hearing and giving the petitioner an 

opportunity to present evidence. See, e.g., id at 1001.  Any such evidentiary hearing must be a 

“full and fair” hearing to support a procedurally reasonable determination of the facts. See id.  A 

state court’s determination of the facts upon which its decision is based will also be procedurally 

unreasonable if the state court misconstrued or misstated the record or overlooked or 

misconstrued evidence. See Wiggins v. Smith, 539 U.S. 510, 528 (2003); Miller-El v. Cockrell, 

537 U.S. 322, 346 (2003); Ayers v. Hudson, 623 F.3d 301, 3017, n.5 (6th Cir. 2010) (explaining 

that when the state court bases its determination to deny relief on, at least in part, a 

“demonstrably false” factual statement, that “error alone undermines confidence in the result 

reached by the” state court).  The same is true if the state court applied an erroneous legal 

standard in making the factual determination. See Taylor, 366 F.3d at 1001. 
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 Finally, a petitioner is entitled to relief under §2254(d)(2) if the state court makes a 

factual determination using an adequate procedure to make that determination but where the 

resulting determination is substantively unreasonable because it is not supported by the evidence 

presented in the state court proceeding. See Miller-El v. Dretke, 545 U.S. 231, 257-58, 266 

(2005); Wiggins, 539 U.S. at 528; Cockrell, 537 U.S. at 340. 

 These limitations on the federal court’s power to grant habeas relief are not always 

applicable, however, and there are circumstances under which a federal court should grant relief 

after its de novo review of a habeas claim.  If a state court “did not assess the merits of a claim 

properly raised in a habeas petition,” then §2254(d)’s limitations do not apply. Maples v. Stegall, 

340 F.3d 433, 436 (6th Cir. 2003).  For instance, the Supreme Court applied de novo review to 

the prejudice element of ineffective-assistance-of-counsel claims in both Wiggins and Rompilla, 

and the performance prong in Porter, because the state courts had never assessed those issues. 

See Porter v. McCollum, 130 S. Ct. 447, 452-53 (2009); Rompilla v. Beard, 545 U.S. 374, 390 

(2005); Wiggins, 539 U.S. at 532.  The Sixth Circuit reviews claims de novo when there is no 

state court merits ruling on the claim. See Newton v. Million, 349 F.3d 873, 878 (6th Cir. 2003).  

And, even when a state court rules “on the merits of a claim” by reaching an “ultimate 

conclusion” that resolves it, de novo review is still appropriate if the state court did so “without 

resolving the pivotal legal issue on which that claim ultimately turns[s].” Miller v. Stovall, 608 

F.3d 913, 922 (6th Cir. 2010).  Finally, if a state-court decision provides no reasoning to which 

federal courts could defer on habeas review, the Court should apply de novo review. See id. at 

922 n.6 (quoting Fortini v. Murphy, 257 F.3d 39, 47 (1st Cir. 2001) (“[W]e can hardly defer to 

the state court on an issue that the state court did not address.”)). 
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 A determination of a particular factual issue made by a state court is presumed to be 

correct, but a habeas petitioner can overcome this presumption by showing clear and convincing 

evidence that the state court’s factual determination was erroneous.  Sawyer v. Hofbauer, 299 

F.3d 605, 609 (6th Cir. 2002).  A state court, to have made a “determination of a factual issue” to 

which §2254(e)(1) applies, may not simply provide conclusory recitations of the background of 

the case, but instead must actually provide a “definitive statement of ‘the facts’” and resolve any 

testimonial or evidentiary inconsistencies. Vasquez v. Bradshaw, 345 Fed. Appx. 104, 113 (6th 

Cir. Sept.2, 2009).  In other words, the state court must actually “determine” the facts before 

§2254(e)(1) might apply. See Wiggins, 539 U.S. at 530-31 (evaluating a state court’s conclusory 

factual finding in light of its explanation and denying it deference under §2254(e)(1)); Vasquez, 

345 Fed. Appx. at 113 (“The dispute over whether the district court accorded the proper 

deference [under §2254(e)(1)] is limited to only [the] statements where the [state court’s] 

‘determination of a factual issue’ [is] actually discernable…”) 

 A state court fails to make factual determinations entitled to review under §2254(e)(1)’s 

limitations when it simply provides the “background to its decision” that includes “a statement of 

the applicable legal rules, a summary of the factual testimony given by each witness… and 

portions of a trial transcript relevant to certain… issues.” Vasquez, 334 Fed. Appx. at 113.  

Moreover, a state court’s decision that one interpretation of evidence is better than another, or 

the state court’s determination that a jury would reach certain conclusions or would believe 

certain witnesses, are determinations reserved for the jury, not a judge, and thus such state court 

determinations are not “factual determinations” entitled to §2254(e)(1)’s limitations on review. 

Ramonez v. Berghuis, 490 F.3d 482, 490 (6th Cir. 2007); see also Barker v. Yukins, 199 F.3d 867, 

874-75 (6th Cir. 1999); Vasquez, 345 Fed. Appx. at 114-15. 
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IV. Petitioner’s response to claims that Petitioner committed procedural default as to 

claims of ineffective assistance to counsel and prosecutorial misconduct.  
 
 As an initial matter, Respondent has argued and the Kentucky courts found, Petitioner 

procedurally defaulted most, if not all of his allegations of ineffective assistance of counsel and 

prosecutorial misconduct claims.  

 In recognition of equal obligation of the state courts to protect the constitutional rights of 

criminal defendants, and in order to prevent needless friction between the state and federal 

courts, a state defendant with federal constitutional claims must fairly present those claims to the 

state courts for consideration before raising them in a federal habeas corpus action.  See 28 

U.S.C. § 2254(b)(1), (c); see also Anderson v. Harless, 459 U.S. 4, 6 (1982) (per curiam); Picard 

v. Connor, 404 U.S. 270, 275-276 (1971).  If the petition fails to fairly present his constitutional 

claims through the requisite levels of state appellate review to the state’s highest court, or 

commits some other procedural default that prevents a merit-based review of the federal claims 

by the state’s highest court, he may have waived the claims for purposes of federal habeas 

review.  See O’Sullivan v. Boerckel, 526 U.S. 838, 845, 847-48 (1999); Harris v. Reed, 489 U.S. 

255, 260-62 (1989); McBee v. Grant, 763 F.2d 811, 813 (6th Cir. 1985); see also Weaver v. 

Foltz, 888 F.2d 1097, 1099 (6th Cir. 1989).  

 It is well-settled under the procedural default doctrine that the federal habeas court may 

be barred from considering an issue of federal law from a judgment of a state court if the 

judgment rests on a state-law ground that is both “independent” of the merits of the federal claim 

and an “adequate” basis for the state court’s decision.  See Harris, 489 U.S. at 260-62.   The 

Supreme Court has stated:  

In all cases in which a state prisoner has defaulted his federal claims in state court 
pursuant to an independent and adequate state procedural rule, federal habeas 
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review of the claims is barred unless the prisoner can demonstrate cause for the 
default, and actual prejudice as a result of the alleged violation of federal law, or 
demonstrate that failure to consider the claims will result in a fundamental 
miscarriage of justice.  

 
Coleman v. Thompson, 501 U.S. 722, 750 (1991).  Such a default may occur if the state prisoner 

fails to comply with a state procedural rule that required him to have done something to preserve 

the issue for appellate review.  United States v. Frady, 456 U.S. 152, 167-69 (1982); Simpson v. 

Sparkman, 94 F.3d 199, 202 (6th Cir. 1996).  

 The Sixth Circuit employs a three-prong test, which was initially established in Maupin v. 

Smith, 785 F2d 135, 138 (6th Cir. 1986), to determine if a claim is procedurally defaulted under 

the adequate and independent state ground doctrine: 

First, the court must determine that there is a state procedural rule that is 
applicable to the petitioner’s claim and that the petitioner failed to comply with 
the rule … Second, the court must decide whether the state courts actually 
enforced the state procedural sanction … Third, the court must decide whether the 
state procedural forfeiture is an “adequate and independent” state ground on 
which the state can rely to foreclosure review of a federal constitutional claim.  

 
Hoffner v. Bradshaw, 622 F.3d 487, 495 (6th Cir. 2010) (quoting Jacobs v. Mohr, 265 F.3d 407, 

417 (6th Cir. 2001) (in turn quoting Maupin)); see also Johnson v. Bradshaw, 493 F. App’x 666, 

669 (6th Cir. 2012).  Under Maupin and as discussed above, if the three prerequisites are met for 

finding a claim is procedurally defaulted under the adequate and independent state ground 

doctrine, federal habeas corpus review of the defaulted claim is precluded unless the petitioner 

can demonstrate cause for and prejudice from his procedural default or that failure to consider 

the defaulted claim will result in a “fundamental miscarriage of justice”.  Hoffner, 622 F.3d at 

495 (citing Maupin, 785 F.2d at 138); Johnson, 493 F. App’x at 669; see also Coleman, 501 U.S. 

at 750; Harris, 489 U.S. at 262; Murray v. Carrier, 477 U.S. 478, 485 (1986); Engle v. Isaac, 

456 U.S. 107, 129 (1982); Wainwright v. Sykes, 433 U.S. 72, 87 (1977).  
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 Petitioner has always insisted that the sexual activity on May 29, 2010 was consensual 

and he was not guilty of rape.  He maintains his innocence and further maintains that his 

conviction is the result of ineffective assistance of counsel and the misconduct of the 

prosecution.  Not only did his trial counsel fail him, so did his appellate counsel and post-

conviction counsel.  As a result, he is now a convicted felon serving a 34-year sentence at the 

Kentucky State Penitentiary.  See Martinez v. Ryan, 566 U.S. 1 (2012); Holland v. Florida, 560 

U.S. 631 (2010).  

V. Claims of ineffective assistance of counsel 
 
 A. Standard of Review 

 For a criminal defendant to establish a successful claim of ineffective assistance of 

counsel in order to require a reversal of conviction, he or she must satisfy a two-prong test:  

First, the defendant must show that counsel’s performance was deficient.  This 
requires showing that counsel made errors so serious that counsel was not 
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  
Second, the defendant must show that the deficient performance prejudiced the 
defense.  This requires showing that counsel’s errors were so serious as to deprive 
the defendant of a fair trial, a trial whose result is reliable.  Unless a defendant 
makes both showings, it cannot be said that the conviction or death sentence 
results from a breakdown in the adversary process that renders the result 
unreliable.  
 

Strickland v. Washington (1984), 466 U.S. 668, 687.  

 To establish the ineffectiveness prong, the petitioner must show the counsel’s 

performance “fell below an objective standard of reasonableness” and to establish the prejudice 

prong the petitioner must show that “there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different.  A reasonable 

probability is a probability sufficient to undermine confidence in the outcome of the trial”.  Id. at 

688, 694.  A defendant must also overcome the presumption that counsel’s assistance fell within 
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the wide range of reasonable conduct and that, viewed as of the time of the conduct, the 

challenged action might be considered sound trial strategy.  Id. at 689-690.  However, where, as 

here, a defendant identifies acts or omissions which clearly fell outside the range of 

professionally competent assistance and where he can demonstrate prejudice therefrom, the 

defendant will be deemed to have been denied his constitutionally mandate right to effective 

assistance of counsel, and the conviction as it stands must be overturned.  

 B. Specific Claims 

 Amongst the thirty-five claims2 of ineffective assistance of trial counsel asserted by 

Petitioner in his petition filed herein on October 13, 2020, there are three specific areas of 

omission by trial counsel that constitute the most serious abdication of counsel’s responsibility to 

Petitioner.  There is no question that each of the three, a reasonable attorney of ordinary training 

in criminal law would not have made and each resulted in prejudice so serious as to deprive 

Petitioner of a fair trial.3 

  1. Claims relating to videos introduced or not introduced. 

 The video of the incident occurring on May 29, 2010 may have been for jurors difficult to 

watch; however, the activity portrayed was not unusual for Petitioner and JR.  In fact, videos of 

similar activity had been taken by Petitioner.  Petitioner had, in fact, given several videos to one 

of his counsel who had, in fact, filed sealed copies with the court and moved to introduce 

segments under Ky. Rule of Evidence 412(b)(1)(B); VR “CD inside Vol. 6, p. 842”, 6/14/11, 

1:05:30.  These videos would have been admissible since the videos depicted consensual sexual 

activity between Petitioner and JR.   

 
2 Petitioner hereby withdraw his claim regarding failure to file a motion to suppress. 
3 Petitioner here incorporates by reference the remaining claims set forth in his Petition.  
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 Despite the availability of these videos, trial counsel permitted the Commonwealth to edit 

a couple of videos which trial counsel did not view, and which did not, as it is said, “tell the 

whole story” is similar language and activity as the five-minute video allegedly of the crime 

committed by Petitioner.  The edited snippets were only 10 & 27 seconds.  

  2. Dramatic introduction of military weapons.  

 The Kentucky Supreme Court in an unpublished opinion held in Buckley v. 

Commonwealth, 2013-SC-000749, Doc. 20-3, ID #45, p. 267, admission of the same was error, 

further stating the introduction was harmless error because “there is no reasonable possibility 

that this contributed to the conviction”.  This finding is clearly, in this case, an unreasonable 

application of well-established Supreme Court law.  See Chapman v. California, 386 U.S. 18 

(1967).  The Commonwealth’s entire theory of its case relied upon the implication of “fear” and 

the display of the military weapons played a major part of its case.  

  3. Sentencing 

 The failure to present any mitigating evidence or mitigating witnesses apart from 

Petitioner’s father and the scars of combat of Petitioner from his military career were abundant 

and counsel should have presented evidence in mitigation.  

VI. Prosecutorial misconduct 
 
 [T]he touchstone of due process analysis in cases of alleged prosecutorial misconduct is 

the fairness of the trial, not the culpability of the prosecutor”.  Smith v. Phillips, 455 U.S. 209, 

219 (1982).  Thus, the relevant question is whether the prosecutor’s remarks “so infected the trial 

with unfairness so as to make the resulting conviction a denial of due process”.  Darden v. 

Wainwright, 477 U.S. 168, 171 (1986).  See Farmer v. Hofbauer, 1 Fed. Appx. 372, 377 (6th Cir. 

2001), quoting Caldwell v. Russell, 181 F.3d 731, 736 (6th Cir. 1999). (For a petitioner to obtain 
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habeas relief on the grounds of prosecutorial misconduct in closing argument, “the prosecutor’s 

statements must be so ‘egregious as to; render the entire trial fundamentally unfair to a degree 

tantamount to a due process deprivation’”).   

 Under well-established Sixth Circuit case law, a habeas court must weigh the following 

four factors in determining whether a prosecutor’s improper statements require reversal of the 

conviction: 

(1) whether the conduct and remarks of the prosecutor tended to mislead the jury 
or prejudice the defendant; (2) whether the conduct or remarks were isolated or 
extensive; (3) whether the remarks were deliberately or accidentally made; and 
(4) whether the evidence against the defendant was strong 
 

Frazier v. Huffman, 343 F.3d 780, 791 (6th Cir. 2003) (internal quotation marks and citation 

omitted).  The weight of these four factors yields only one reasonable conclusion.  The 

Commonwealth attorney’s closing argument denied Petitioner due process.  

 In his closing argument, the Commonwealth attorney not only repeatedly commented 

Petitioner lied but he was a liar and that he lied before the grand jury insinuating that he 

committed the crime of perjury.  This alone is sufficient cause to reverse Petitioner’s conviction.  

See U.S. v. Signer, 482 F.2d 394 (6th Cir. 1973).   

 He also repeatedly expressed his opinion to how truthful the testimony of JR was; the “… 

credibility – not one thing she said was dishonest”; “she is telling the truth”; … “we know she 

wasn’t dishonest”; “we know what the truth is”.   

 He further made several references to the guns, the size of the bullets, and dramatically 

displayed the guns before the jury.  
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 Finally, he did not request the jury to return a guilty verdict, he told the jury Petitioner 

was guilty.  “He is guilty of Count 1; he is also guilty of other count of sodomy.  I know what we 

see, he is guilty of Count 4; after all the horrendous crimes he committed …”.4 

VII. Conclusion 
 
 For the foregoing reasons, Petitioner, John Calvin Buckley, IV, respectfully requests this 

Court enter an order vacating his conviction on the grounds that he was denied a fair trial in 

violation of his Fifth, Sixth and Fourteenth Amendments rights and remand this case for further 

proceedings; and if the court does not grant relief on these grounds, enter an order permitting 

him to conduct discovery to supplement the record with additional facts relevant to his claims.  

 
      Respectfully submitted, 

 
      /s/ H. Louis Sirkin      
      H. Louis Sirkin (Ohio Bar 0024573) 
      SANTEN & HUGHES 
      600 Vine Street, Suite 2700 
      Cincinnati, Ohio  45202 
      Tel:  (513) 721-4450/Fax: (513) 721-0109 
      hls@santen-hughes.com 
      Attorney for Petitioner 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing was served through the Court’s e-filing 
system on this 13th day of August, 2021. 
 
 
      /s/ H. Louis Sirkin      
      H. Louis Sirkin 
 
 
689414.1 

 
4 VR, A-4, 7/12/12; 1:55:30-2:35.  

Case: 5:20-cv-00436-DLB-EBA   Doc #: 36   Filed: 08/13/21   Page: 17 of 17 - Page ID#:
1097

mailto:hls@santen-hughes.com

